Question 1:
· Please clarify the intention of Sub-clause 2.5.3.2(b) of the ITT:  Clause 29 of Section 4.1 (Overview and Conditions of Participation) contemplates that a tenderer may request a limit of liability under the Contract.  We assume therefore that a request for a limitation of liability that is aligned with typical IT contracting market practice:
· would be in conformance, and would not amount to something that “limits in any substantial way, inconsistent with the Tender Document, a Procuring Entity’s rights or the Tenderer’s obligations under the Contract”; and
· would not be viewed as a “material deviation or reservation” for the purposes of Sub-clause 2.5.6.1 of the ITT.
Can you please confirm whether that assumption is correct, and provide further clarification as needed if it is not correct in any aspect.

Answer
The relevant clauses are:
1.    
[bookmark: _Toc233805479]2.5.3 Responsiveness of Technical Proposal
2.5.3.2  A substantially responsive Technical Proposal is one that conforms to all the terms, conditions, and specifications of the Tender Document without material deviation, reservation, or omission.  A material deviation, reservation, or omission is one that:
a) affects in any substantial way the scope, quality, or performance of the Goods and Related Services specified in the Contract; or
b) limits in any substantial way, inconsistent with the Tender Document, the Procuring Entity’s rights or the Tenderer’s obligations under the Contract; or
c) if rectified would unfairly affect the competitive position of other Tenderers presenting substantially responsive Technical Proposals.
2.
Section 4.1, Clause 29 Liability, Risk, and Insurance
In its Proposal, a Tenderer must: 
· provide details of its current insurance cover for the purposes of the provision of the Required Supplies under the Contract (if its Proposal is accepted), and 
· indicate if its Proposal is based on a request to limit its liability under the Contract (if its Proposal is accepted), and if so, provide the information requested in the Tender Response Forms.
3.
Section 4.3 – Response Form Technical, page 9
	LIMITATION OF LIABILITY
	See Section: 4.1 – Overview and Conditions of Participation clause 29

	If the Tender proposes to limit its liability under the Contract for the purposes of its offer – it should describe:

	· the terms of the limitation it proposes (e.g. the amount to which its liability is limited or how that amount is to be calculated or determined, and the basis upon which that limitation is to apply),
· why it proposes that limitation, and
· its cost/benefit analysis of the limitation it proposes.
	



4.
[bookmark: _Toc233805482]2.5.6 Examination of Terms and Conditions- Technical Evaluation	
2.5.6.1 The Procuring Entity shall examine the Tenders to confirm that all terms and conditions specified in the GCC and the SCC have been accepted by the Tenderer without any material deviation or reservation.
2.5.6.2 The Procuring Entity shall evaluate the technical aspects of the Tender submitted in accordance with ITT Clause 2.3.9, to confirm that all requirements specified in Section 4.2, Statement of Requirements of the Tender Document have been met without any material deviation or reservation.
2.5.6.3 If, after the examination of the terms and conditions and the technical evaluation, the Procuring Entity determines that the Technical Proposal is not substantially responsive in accordance with ITT Clause 2.5.3, it shall reject the Tender.

To address this question:
1) The response must be a substantially responsive technical proposal, conforming with requirements without a material deviation, reservation, or omission (2.5.3.)
2) A material deviation, reservation, or omission is, inter alia, one that limits in any substantial way, inconsistent with the Tender Document, the Procuring Entity’s rights or the Tenderer’s obligations under the Contract (2.5.3.2(b)).
3) Therefore, the response cannot limit in a substantial way the Procuring Entity’s rights or the Tenderer’s obligations under the Contract
4) Under Section 4.1. Clause 29, the bidder may request to limit its liability under the Contract, and provide the information requested in the Tender Response Forms.
5) As set out above at Section 4.3 – Response Form Technical, page 9, if the tender proposes to limit its liability, it should describe:
•	the terms of the limitation it proposes (e.g. the amount to which its liability is limited or how that amount is to be calculated or determined, and the basis upon which that limitation is to apply),
•	why it proposes that limitation, and
•	its cost/benefit analysis of the limitation it proposes.
6) The Evaluation Committee will consider the response at Section 4.3 – Response Form Technical, page 9, plus any other information available to it, to decide if the proposal to limit liability would limit in a substantial way the Procuring Entity’s rights or the Tenderer’s obligations under the Contract.
7) In summary, it is not a matter of whether, as posed in the question, a request for a limitation of liability that is aligned with typical IT contracting market practice would not be viewed as a “material deviation or reservation”. Instead, to determine whether there is a material deviation or reservation, the information provided at Section 4.3 – Response Form Technical, page 9, plus any other information available to the Evaluation Committee will be used.

Question 2:
· The GCC is a form of contract for the supply of specified Goods.  “Goods” are defined as tangible items, and most of the contract provisions relate to physical/tangible items, rather than IT software systems or services.  We would like to be able to propose and discuss with you some additional terms that can be added to the contract to reflect the nature of the supply and services for an IRAS, in line with typical IT contracting market practice.  Can you please confirm that the proposal of such additional terms would not be viewed as a “material deviation or reservation” for the purposes of Sub-clause 2.5.6.1 of the ITT?
 
Answer
The relevant clauses are:
1.
Section 2 Instructions to Tenderers including Tender Data Sheet (TDS)
2.6.4.4: The Tenderer must be aware that the mere act of submission of a Proposal, in and of itself, implies that the Tenderer accepts the terms and conditions of the General Contract Conditions (GCC) which are attached to the RFP. The Tenderer shall not be allowed to alter the terms of the Contract. If the Tenderer is not able to abide by the terms of the Contract, it may request for a change of the terms in the Proposal or by written request. However, for the sake of equal treatment of all Tenderers, it should be clarified that no material changes will be accepted by the Procuring Entity.
2.
Clause 8 of Section 6: CONTRACT FOR THE SUPPLY OF SPECIFIED GOODS
SPECIFIC CONTRACT CONDITIONS

8. Amending the Standard Terms and Conditions
The following Special Conditions have been agreed by the Parties, and shall replace the referred Clause 00 of the General Contract Conditions, wholly or partly, as described below
[clearly regulate possible and exceptional amendments of the General Contract Conditions, which have to be approved in advance by the OAG]

To address this question:
The Tenderer shall not be allowed to alter the terms of the Contract. However, Special  Conditions can replace one or more clauses of the General Contract Conditions, where approved by the Office of the Attorney General. As such, the special conditions would not be viewed as a “material deviation or reservation” for the purposes of Sub-clause 2.5.6.1 of the ITT.


Question 3:

· Clause 13.4 of the GCC states that title to Goods passes to the Procuring Entity on Final Acceptance. Given that IT systems are not tangible items or “Goods” we assume that this clause does not apply.  Clause 27.2 of the GCC also states that “All plans, drawings, specifications, designs, reports other documents and software prepared by the Supplier” shall become the property of the Procuring Entity.    IT solutions are typically licensed to the customer, and ownership of the intellectual property rights in the solutions or deliverables remains with the IT vendor.  We will propose appropriate licence terms as part of our submission.  Please confirm that the proposal of such terms would not be viewed as a “material deviation or reservation” for the purposes of Sub-clause 2.5.6.1 of the ITT?
Answer
As per the answer to Question 2, Special Conditions can replace one or more clauses of the General Contract Conditions, where approved by the Office of the Attorney General. As such, the special conditions would not be viewed as a “material deviation or reservation” for the purposes of Sub-clause 2.5.6.1 of the ITT.

Question 4:
What version of ASYCUDA is used by the Kiribati Customs Division. 
Answer: ASYCUDA World
